VARNAU’S PROTEST OF WENNINGER’S CANDIDACY

HEARING – BROWN COUNTY BOARD OF ELECTIONS

MAY 5, 2008 AT 0900 HRS.

ISSUE #2 OF 2 -  Unfair Protest Process For Independent, Non-Partisan, And Write-In Candidates Against Their Partisan Opponents –  Ohio Election Guidelines Are Unconstitutional

The guidelines set forth in the 2008 Ohio Candidate Requirement Guide (OCRG), published by Jennifer Brunner, Ohio Secretary of State, dictate that protests filed against a partisan primary candidacy [page 21] can only be made by “the controlling committee of that party, or by any qualified elector who is a member of the same party. . . The deadline to file a protest against any party candidate who filed a declaration of candidacy for the March 4 primary is 4 p.m. on January 15, 2008.”

Varnau’s Comment:  Thus, under this guideline, an independent, nonpartisan, or write-in candidate is precluded, under the 2008 OCRG guidelines, from filing a protest against any partisan candidate prior to the primary election date of March 4, 2008.  

In the OCRG, for protests filed against an independent candidacy [page 22]: “Protests against an independent candidate may be made by any qualified elector [including my opponent] who is eligible to vote for the candidate whose petition is the subject of the protest.  The deadline to file a protest against any candidate who filed a nominating petition as an independent candidate is 4 p.m. on May 30, 2008.”

Varnau’s Comment:  My candidacy has been labeled “Independent” by the Board of Election staff.  I disagree with this classification.  I am not a member of any independent party, thus, I believe that my candidacy should be classified as “Nonpartisan.”  Nevertheless, it is clear from the OCRG guidelines that if my candidacy is classified as an independent candidate, my candidacy can be challenged by my opponent up to May 30th at 4 p.m., but I have no opportunity to challenge his candidacy.  I believe this is a violation of the U.S. Constitution 14th Amendment “equal protection” clause.  This guideline is not part of a fair process.

In the OCRG, for protests filed against a nonpartisan candidacy [page 22]: “Any elector eligible to vote [including my opponent] on the candidacy of a candidate for nonpartisan office may protest that candidacy.  The deadline to file a protest against any candidate who filed a nominating petition as a nonpartisan candidate is 4 p.m. on September 2, 2008 (64 days before the general election.)”

Varnau’s Comment:  I believe my candidacy is properly classified as “Nonpartisan.”  Nevertheless, it is clear from the OCRG guidelines that my nonpartisan candidacy can be challenged by my opponent up to September 2nd at 4 p.m., but I have no opportunity to challenge his candidacy.  I believe this is a violation of the U.S. Constitution 14th Amendment “equal protection” clause.  This guideline is not part of a fair process.
Secretary of State, Jennifer Brunner, said, on page 1, of the 2008 OCRG, “We in the secretary of state’s office applaud your initiative and efforts and pledge to work to provide you with help in understanding the regulations aimed to ensure a fair process.”  

The 2008 OCRG does not provide any guidelines or protocol for an independent, nonpartisan, or write-in candidate to file a protest against any partisan candidate at any time prior to the primary, or after the primary prior to the general election.  I should be allowed to challenge my opponent’s candidacy up to May 30th at 4 p.m., if I am classified an independent, or up to September 2nd at 4 p.m., if classified nonpartisan.  

“The Equal Protection Clause of the 14th amendment of the U.S. Constitution prohibits states from denying any person within its jurisdiction the equal protection of the laws. In other words, the laws of a state must treat an individual [independent, nonpartisan, or write-in] in the same manner as others [partisans] in similar conditions and circumstances. . . . The question of whether the equal protection clause has been violated arises when a state grants a particular class of individuals [partisans] the right to engage in an activity [file a candidacy protest] yet denies other individuals [independent, nonpartisan, or write-in] the same right.”  (Equal Protection: An overview – Cornell University Law School)
Ohio Revised Code §3501.08 Oath of members.  “Before entering upon the duties of his office, each member of the board of elections shall appear before a person authorized to administer oaths and take and subscribe to an oath that he will support the constitutions of the United States and of the state, will perform the duties of the office to the best of his ability, will enforce the election laws, and will protect and preserve the records and property pertaining to elections. Such oath shall be filed with the clerk of the court of common pleas of the county wherein the officer resides within fifteen days from the date of appointment.”  

Ohio Revised Code §3501.11 Board duties.  “Each board of elections shall exercise by a majority vote all powers granted to the board by Title XXXV of the Revised Code, shall perform all the duties imposed by law, and shall do all of the following: 

(J) Investigate irregularities, nonperformance of duties, or violations of Title XXXV of the Revised Code by election officers and other persons; administer oaths, issue subpoenas, summon witnesses, and compel the production of books, papers, records, and other evidence in connection with any such investigation; and report the facts to the prosecuting attorney or the secretary of state.”

VARNAU CLAIMS:

1.)  The Brown County Board of Elections is oath-bound to accept my protest, of Mr. Wenninger’s candidacy, under the constitutions and election laws they swore to uphold in their oath of office, otherwise;

2.)  This hearing puts the Board on notice of an existing irregularity.  Thus, the Board has a duty, under the election laws, to investigate Mr. Wenninger’s ineligibility and report the facts of their completed investigation to the prosecuting attorney or secretary of state.
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