CANDIDACY PROTEST

in re Wenninger

FACTS

Mr. Dwayne Wenninger (Wenninger) filed to become a candidate for sheriff in the 2000 general election.  Wenninger had been employed for the previous six years as a road deputy with the Brown County Sheriff’s Office.  He held a current basic peace officer certificate of training issued by the Ohio Peace Officer Training Academy (OPOTA), but had not attained the rank of Corporal at any time during those six years.  

Since Wenninger lacked the requisite supervisory experience to qualify, he declared that the diploma [See EXHIBIT A] he received for satisfactorily completing the prescribed course of training in Microprocessor – Robotics Technician, from the Technichron Technical Institute (TTI), satisfied the two-year, post-secondary education requirement or the equivalent in semester or quarter hours in a college or university authorized to confer degrees by the Ohio Board of Regents (OBR).  

The OBR defines two years as 60 semester hours or 90 quarter hours [See EXHIBIT B].  TTI was supervised not by the OBR [See EXHIBIT C], but by the Ohio Board of Proprietary School Registry (OBPSR) [See EXHIBITS D, E, & F], which defined diploma programs as more than 27, but less than 60 semester hours, or, more than 40, but less than 90 quarter hours.  Thus, Wenninger failed to  satisfy neither the supervisory nor educational requirements mandatory to qualify as a valid candidate for sheriff.  Nevertheless, Wenninger was elected sheriff and assumed the position January 1, 2001.  

The BOE had no reason to believe that Wenninger’s credentials failed to satisfy the ORC mandatory requirements necessary to qualify as an eligible candidate for sheriff.  Wenninger’s candidacy continued contrary to strict compliance with the election laws as defined in the ORC for sheriff candidates.  Wenninger was not qualified, yet was elected, and assumed the position of sheriff without ever satisfying the necessary educational requirement anytime thereafter his election.  

A protest to the county prosecutor was made concerning his eligibility to be a candidate for sheriff.  A grand jury indicted Wenninger for intentionally falsifying the paperwork he filed with the Board of Elections (BOE).  A jury trial was held and Wenninger was acquitted of intentionally falsifying the documentation he submitted to the BOE.  Nevertheless, even though Wenninger was found innocent of the criminal charges, this did not change the fact that he still lacked the mandatory educational requirements that disqualified him as an eligible candidate –  as the trial court judge so stated prior to sealing the court record at the request of Wenninger’s defense attorneys.  

It is clear that Wenninger was not qualified to be elected, and did not take steps to remove his disqualification immediately after assuming the position of sheriff.  Therefore, Wenninger never did legally hold the position of sheriff from January 1, 2001, onward.  Since Wenninger was not qualified to be elected or appointed sheriff, a break in service attached to his OPOTA certificate, commencing the date he assumed office.  The longer he physically remained in the vacated position as sheriff, the longer the break grew until four years had elapsed, at which time, January 1, 2005, his OPOTA certificate of training expired.  Thus, two days prior to assuming his second term in office as sheriff, on January 3, 2005, Wenninger did not possess a current OPOTA certificate of training at that time, and was not a valid peace officer in the State of Ohio, but rather held the legal status of a civilian, although still physically sitting as sheriff.  

Prior to the 2004 primary election, according to Senator Niehaus, the Brown County Republican hierarchy had requested then Representative Niehaus change the ORC educational qualification requirements for sheriff candidates.  An amendment to H.B. 75 in the 125th General Assembly was added to reduce the educational requirements to include diplomas received from schools registered with the State Board of Career Colleges and Schools (SBCCS).  The only person able to benefit from this amendment was Wenninger, but he still did not qualify as his diploma fell short of the two years of equivalent post-secondary education.  Senator Niehaus stated that the amendment was irrelevant to Wenninger, because he now had two years of supervisory experience as sheriff, satisfying the supervisory requirement instead of the educational requirement.  Satisfaction of either the supervisory or educational requirement became moot on January 2, 2005, after Wenninger’s OPOTA certificate had expired, and he assumed civilian legal status.  

LAW

"[T]he settled rule is that election laws are mandatory and require strict compliance and that substantial compliance is acceptable only when an election provision states that it is;" State ex rel. Steele v. Morrissey, 103 Ohio St.3d 355, 2004-Ohio-4960, 815 N.E.2d 1107

The year 2000 ORC sections, defining sheriff candidate qualifications pertinent to this case are: 

ORC §311.01(B): “Except as otherwise provided in this section, no person is eligible to be a candidate for sheriff, and no person shall be elected or appointed to the office of sheriff, unless that person meets all of the following requirements: . . . 

(8) The person meets at least one of the following conditions: . . . 

(b) Has obtained or held, within the three-year period ending immediately prior to the qualification date, a valid basic peace officer certificate of training issued by the Ohio peace officer training commission and has been employed for at least the last three years prior to the qualification date as a full-time law enforcement officer, as defined in division (A)(11) of section 2901.01 of the Revised Code, performing the duties related to the enforcement of statutes, ordinances, or codes.  

(9) The person meets at least one of the following conditions: 

(a) Has at least two years of supervisory experience as a peace officer at the rank of corporal or above . . ;

(b) Has completed satisfactorily at least two years of post-secondary education or the equivalent in semester or quarter hours in a college or university authorized to confer degrees by the Ohio board of regents or the comparable agency of another state in which the college or university is located.”

“[A]bsent a clear and substantial showing that realtor is not qualified to hold the office to which he was elected, he must prevail.” State ex rel. Billis v. Summers (1992), 76 Ohio App.3d 848.  In this case there is a clear and substantial discrepancy between the qualitative class of school and quantitative type of diploma held by Wenninger, as compared to the specific requirements mandated by ORC §311.01(B)(9)(b).  

Wenninger’s educational disqualification is obviously clear when compared to the mandatory statutory language.  He should have been identified as being ineligible as a candidate during the registration process, but for some unknown reason the system failed to detect Wenninger’s ineligibility.  

Candidate Wenninger was apparently unable to decipher the difference between his educational credentials and the express statutory language in §311.01(B)(9)(b) [See EXHIBIT G].  The BOE had no reason or notice to prompt a review of Wenninger’s qualifications, so his name was placed on the ballot.   In State ex rel. Powers v. Curtis, 2003-Ohio-6104, the court cited two prior decisions that clearly define the status of an unqualified candidate elected to office.  “Ohio follows the general rule for elections that, absent express constitutional or statutory language to the contrary, a disqualification from holding public office does not prevent one from running for the office as a candidate.” Fisher v. Brown (1972), 32 Ohio St.2d 23.  “Under general Ohio election laws, a candidate for public office need not be qualified in order to run for that office, but must remove any disqualifications immediately upon assuming the office; otherwise, the officeholder forfeits that office.”  State, ex rel. Vana, v. Maple Hts. City Council (1990), 54 Ohio St.3d 91.

 “Any person who has been appointed as a peace officer and has been awarded a certificate of completion of basic training by the executive director and has been elected or appointed to the office of sheriff shall be considered a peace officer during the term of office for the purpose of maintaining a current and valid basic training certificate. Any training requirements required of peace officers shall also be required of sheriffs.” Ohio Administrative Code: 109:2-1-12(E) Certification before service and re-entry requirements.  By not meeting all the requirements mandated by ORC §311.01(B)(9)(b), and by not acquiring the proper post-graduate educational credentials immediately upon assuming office, Wenninger forfeited, and the office of sheriff was vacated.  See, generally, State, ex rel. Fisher, v. Brown (1972), 32 Ohio St.2d 23 , 61 O.O. 2d 190, 289 N.E. 2d 349.

Wenninger’s forfeit of sheriff on January 1, 2001, initiated the start of a break in service commensurate with the filing of the Notice of Peace Officer Appointment/Termination, Form SF400adm, with OPOTA under the  appointing authority of the Brown County Sheriff’s Office.  Wenninger was not legally elected or appointed as a peace officer to the sheriff’s department.  After four years remaining in this position, absent any qualifying actions, Wenninger’s OPOTA certificate expired, requiring him to repeat the complete basic training course prior to performing the functions of a peace officer.  

Ohio Administrative Code: 109:2-1-12 Certification before service and re-entry requirements.

(D) Breaks in service / requirements for update training evaluations: . . .

(3) All persons who have previously been appointed as a peace officer and have been awarded a certificate of completion of basic training by the executive director or those peace officers described in paragraph (A)(3) of this rule who have not been appointed as a peace officer for more than four years shall, upon re-appointment as a peace officer, complete the basic training course prior to performing the functions of a peace officer.

Thus, on January 1, 2005, Wenninger’s OPOTA certificate lapsed as completely invalidated.   Wenninger was no longer a peace officer, but a civilian, two days prior to assuming a second term as sheriff on January 3, 2005.  Without a valid OPOTA certificate, Wenninger was again ineligible as a candidate for sheriff in the 2004 general election for failure to satisfy §311.01(B)(8)(a) or (b).  Without a valid OPOTA certificate, it is unnecessary to determine what supervisory or educational requirements may have been satisfied.  To be eligible as a candidate for sheriff in the November 2008 election, Wenninger would have to complete the OPOTA basic training course.  
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